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Abstract

Tort law represents a cornerstone of civil justice systems, providing remedies for wrongs that fall outside contractual or criminal breaches.
This paper systematically examines the foundational principles underlying tortious liability, tracing its evolution from primitive vengeance to
a sophisticated framework of corrective justice and deterrence. The analysis dissects the essential constituents of liability: duty of care,
breach of that duty via wrongful act or omission, causation (both factual and legal), and damages. A critical examination of the fault
principle versus strict liability paradigms is undertaken, alongside the pivotal concepts of damnum sine injuria and injuria sine damno. The
paper further explores the vital distinctions between tort and contract law, tort and crime, and the role of major defenses such as contributory
negligence, volenti non fit injuria, and statutory authority. By synthesizing classical legal theory with modern applications-including
vicarious liability and economic torts-this paper concludes that while tort law adapts to social change, its bedrock principles of compensating
loss and deterring wrongful conduct remain immutable. This doctrinal research employs a comparative and analytical methodology, drawing
on landmark precedents from common law jurisdictions.
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1. Introduction

The law of torts is a dynamic and evolving branch of civil
law designed to regulate interpersonal conduct and provide
remedies for legally recognised harms. Unlike contract law,
which governs voluntarily assumed obligations, or criminal
law, which punishes offences against the state, tort law
addresses wrongs that cause injury to a person, property, or
reputation. The term 'tort' derives from the Latin tortum,
meaning ‘twisted' or ‘crooked', signifying conduct that
deviates from lawful rectitude.

The fundamental question that underpins all tort litigation
is: under what circumstances should a person be held legally
responsible for the harm they cause to another? The answer
lies in a constellation of principles that have been refined
over centuries, from the English common law writ system to
modern codifications. This paper argues that despite the
expansion of tort into specialised areas (e.g., product
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liability, defamation, nuisance), all claims rest on a core set
of essential constituents. Understanding these constituents-
duty, breach, causation, and damage-is indispensable for
legal practitioners and scholars alike.

This research aims to (1) articulate the philosophical and
legal justifications for tortious liability; (2) systematically
analyse each essential constituent of a tort; (3) delineate the
boundaries between tort and adjacent legal categories; and
(4) evaluate major defences and emerging trends. The
methodology is predominantly doctrinal, drawing on
primary case law and secondary scholarly commentary.

2. Theoretical Foundations of Tortious Liability

2.1 Corrective Justice and Deterrence

Two dominant theories justify tort law. The corrective
justice model, championed by scholars like Ernest Weinrib,
posits that tort law restores moral equilibrium by requiring a
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wrongdoer to compensate the victim for a loss they have
caused. Conversely, the deterrence or 'law and economics'
school argues that tort liability creates optimal incentives for
potential injurers to take cost-justified precautions (as per
Judge Learned Hand's famous calculus in United States v.
Carroll Towing Co., 1947).

2.2 The Fault Principle

The bedrock of modern tort law is the fault principle:
liability typically arises only when a defendant's conduct
falls below a socially mandated standard of care. As Holmes
famously stated, "The general principle of our law is that
loss from accident must lie where it falls, unless the
defendant is at fault." However, exceptions such as strict
liability (the rule in Rylands v. Fletcher, 1868) [l
demonstrate that for abnormally dangerous activities,
liability arises irrespective of fault.

2.3 Distinguishing ‘Injuria’ and ‘Damnum’

A foundational analytical distinction exists between legal

injury (injuria) and actual harm (damnum):

= Injuria sine Damno: Legal injury without actual
damage. E.g., trespass to land without quantifiable loss
(actionable per se).

= Damnum sine injuria: Actual damage without legal
injury. E.g., lawful competition causing economic loss
(no remedy).

This dichotomy underscores that tort law protects rights, not
merely interests in freedom from harm.

3. Essential Constituents of Tortious Liability

To establish a prima facie case in negligence-the most
prevalent tort-a claimant must prove four sequential
elements.

3.1 Existence of a Legal Duty of Care

A defendant cannot be liable unless they owed a legal duty
to the claimant. The modern test was established in
Donoghue v. Stevenson (1932) M, where Lord Atkin
articulated the 'neighbour principle': persons must take
reasonable care to avoid acts or omissions that could
foreseeably injure their 'neighbours'-those so closely and
directly affected by one's conduct. Subsequent cases
(Caparo Industries plc v. Dickman, 1990) [ refined this into
a three-stage test: (1) foreseeability of damage; (2)
proximity of relationship; and (3) fairness, justice, and
reasonableness of imposing a duty.

3.2 Breach of Duty (Wrongful Act or Omission)

Breach occurs when the defendant's conduct falls short of
the objective standard of a 'reasonable person’ in the same
circumstances. The standard is adjusted for professional
skills (the 'reasonable doctor' in Bolam v. Friern Hospital
Management Committee, 1957) 1 but not for individual
peculiarities (e.g., inexperience is no excuse). Omissions are
less likely to give rise to liability unless there is a special
relationship (e.g., parent-child) or the defendant created the
danger.
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3.3 Causation: Factual and Legal

Causation is bipartite

=  Factual causation (the 'but for' test): Would the damage
have occurred 'but for' the defendant's breach? (Barnett
v. Chelsea & Kensington Hospital, 1969) Bl Where
multiple potential causes exist, the ‘material
contribution to harm' test applies (Bonnington Castings
Ltd v. Wardlaw, 1956).

= Legal causation (remoteness): The damage must not be
too remote. Under The Wagon Mound (No. 1) (1961), a
defendant is liable only for reasonably foreseeable
consequences of their breach, rejecting the earlier
'direct consequences' test (Re Polemis, 1921).

3.4 Damage (Damnum)

The claimant must have suffered legally recognised
damage-physical injury, property damage, or economic loss
arising from physical damage (no pure economic loss
generally recoverable in negligence, per Murphy v.
Brentwood DC, 1990) [, For torts actionable per se
(trespass, libel), proof of actual damage is unnecessary.

4. Distinctions from Other Legal Regimes

Feature Tort Contract Crime Obligation Imposed by law
Voluntarily assumed Imposed by the state Primary Remedy
Damages (compensatory) Expectation damages Punishment
(fine/imprisonment)  Standard of Proof Balance of
probabilities Balance of probabilities Beyond reasonable
doubt Parties Victim v. Wrongdoer Promisor v. Promisee
State v. Accused Overlap exists (e.g., medical negligence
may be both a tort and a crime), but the purposes remain
distinct; compensation versus punishment.

5. Vicarious Liability and Joint Torts

An important departure from fault-based liability is
vicarious liability, where an employer is held strictly liable
for torts committed by an employee in the course of
employment. The policy justifications include deeper
pockets, risk distribution, and control. The Supreme Court
in Various Claimants v. Catholic Child Welfare Society
(2012) 1 emphasised that liability requires: (1) an
employment relationship; (2) a tort committed by the
employee; (3) in the course of employment (including
unauthorised modes of carrying out authorised acts, per
Limpus v. London General Omnibus Co., 1862).
Additionally, joint and several liability applies where
multiple tortfeasors cause a single indivisible injury,
allowing the claimant to recover full damages from any one
defendant (subject to contribution claims among
defendants).

6. General Defences to Tortious Liability

Even if all constituents are proven, defendants may raise

absolute or partial defences:

= Volenti non fit injuria (consent): Claimant willingly
accepted the risk (e.g., spectator at a cricket match hit
by a ball). Courts narrowly construe this defence.

= Contributory Negligence: Claimant's own lack of
reasonable care contributed to the harm. Under the Law
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Reform (Contributory Negligence) Act 1945 (UK) and
similar statutes, damages are apportioned rather than
wholly barred.

= Inevitable Accident: An event not preventable by
ordinary care and skill (a narrow defence).

= Statutory  Authority: Complete defence where
legislation authorises the act, provided no negligence is
involved (Allen v. Gulf Oil Refining Ltd, 1981).

= EX turpi causa non oritur actio: No action arises from a
base cause. lllegality may bar a claim (e.g., joint
criminal enterprise, per Patel v. Mirza, 2016) [,

7. Contemporary Challenges and Evolution

Modern tort law faces pressures: the rise of automated
systems (liability for Al and autonomous vehicles), mass
tort litigation (environmental disasters and
pharmaceuticals), and the erosion of the tort system by no-
fault compensation schemes (e.g., accident compensation in
New Zealand). Furthermore, economic torts (unlawful
interference with trade) and misuse of private information
have expanded liability in the digital age. Nevertheless, the
essential constituents identified herein continue to structure
judicial reasoning.

8. Conclusion

The foundational principles of torts constitute a coherent, if
complex, legal architecture designed to balance individual
autonomy with social responsibility. This paper has
demonstrated that tortious liability is neither arbitrary nor
monolithic. It rests on a normative commitment to fault,
subject to pragmatic exceptions for strict liability and
vicarious responsibility. The essential constituents-duty,
breach, causation, and damage-provide a rigorous analytical
framework for adjudicating civil wrongs. Understanding the
injuria/7damnum distinction and the role of defences further
refines this framework. As societies and technologies
evolve, tort law must continue to adapt. However, its core
mission endures: to identify legally cognisable wrongs and
to provide a just remedy, thereby upholding the principle
that one person's freedom ends where another person's right
to security begins.
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